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Abstract

This article examines the nexus that exists between international
law of environmental protection (particulatly the conservation of
biological diversity and environmental sustainability) and that
relating to preserving cultural heritage. It concentrates on the crucial
interrelationship between biological diversity and cultural diversity
and shows the ways in which the existence of each is dependent
on the continuing existence of the other. The central thesis of this
article is the proposition that the preservation of cultural diversity
is necessary for the safeguarding of traditional knowledge, including
that related to the sustainability of the ecosystem. This traditional
ecological knowledge is, in turn, an essential element for the
preservation and conservation of biological diversity that is
fundamental to the long-term health of the ecosystem. This article
begins with a general consideration of the implications of the
following issues in terms of international law and national policy.
These are: the impact of economic and cultural globalisation on
cultural diversity; the impbrt:mce of safeguarding of cultural diversity
to preserving biological diversity (biodiversity); the potential loss
of biodiversity as a result of the erosion of traditional ecological
knowledge (TEK); and the importance of TEK in fostering
sustainable development policies. Following this, there is an
examination of current developments in international law relating
to the safeguarding and preservation of traditional knowledge.
Particular reference is made to the following intetgovernmental
fora: UNEP (in relation to the preservation of biodiversity);
UNESCO (in relation to intangible cultural heritage); WIPO (dealing
with it as a discrete category of intellectual property); and FAO (in
terms of farmers’ and plant breeders” rights). The implications for
both national and international policy-making flowing from

developments in these bodies are also considered.

Keywords: Biological and cultural diversity, international law,

sustainable development, traditional knowledge.

e
 Shedl ,

i g oSl ¢ oo pole a3Sutingsy ot o Jlall e 98> (5155

bge el 39> S5lsB oo dgge Alaly oy &y alie ]

(camjlasore (63 9 ) 98 a2 o294 ) mjlana Sl
Lol 1y 355 295 5 3]s 50 Sy iy Lai> ¢ by Selsd 9
sl 43313 glana Si )b 95 g (St €95 O JRe Ay &4
2929 pgls &) 93 ol 1S3 p0 2925 S &5 A g0 UL (rizeon
el g Laio )0 clia ) ol 3 hblygn sadly 6,503
b Lasye il aloa 3l esttus (3 J) coles ey (K003 £55
95 459 & (SyelsS st (b (ol b ge phunssT 50k
oDl g2 45 sl Sglses 95 il o g lai sl e
e gige @yt 1l Wlie cal 215 @yg o whangasS] el
oy ple yab ) (o sl g Sollim g ) Al | ot
adoye 3 o Jlea b 5l Slele olegoge ul 45 oo
S b 9% 5l ciluo ool o Sib b 95 (Sb g (oLl

| Pl 5l s 55 ol il (amocns £y >

gt )3 Sy3slsS i Sl Cuanl g Su3glss] (b
doye 3 S eV go0 adlla oyl dabl )3 Lol davws el
S5 g 5 it G s g baio e > Ml 39
55 i dinej ) gy 08 o0 )8 (o 2990 S Jo¥lom
45) sutly oolo Sy Sype pograd 13) g (Kin
(3508 350 (S8 caesllo slmaiod | (S gy & Bl 0l 4
el (Sl JExm b0 5 OlighsS Gei b Blal ) £ 9
9 b b eoliScuslow OS5l opl g3 48,5 @y Y g

sl 68,5 11,5 42 3590 35 el

st G 1l dngs o Jlollier 39> (i 9 Soiolgm 98 ohbl



Introduction

The diversity of life forms to be found in the Farth’s
biosphere? and the intricacy of their interactions has
enormous intrinsic value. Biodiversity describes the
variability of life in all its forms, levels and
combinations® rather than the ecosystems, species
and genetic materials themselves (Birnie and Boyle,
2002; Glowka et al, 1994). Biodiversity is often used
to refer to species diversity that has been broadly
defined as the number of plant, animal and “lower
organism” species within a particular area (Murray,
1996). Each species itself is composed of many
individual plants and animals that may differ from
each other in obvious or in much mote subtle ways.
These differences may be the result of either
environmental factors or inheritance that is
determined by genes. Biodiversity is thus the product
of many genes and two distinctive species are of
greater value to biodversity than two similar ones

since they carry more genes that are unique to them.

An expanding human population and the
associated problems of growing per capita energy
consumption and increasing production of waste are
eroding and altering the natural habitats of many
species. This is leading to an accelerated loss of
species (and their unique genetic inheritances) and
to the widespread extinction of plant, animal and
“lower organism’ species. It is becoming increasingly
obvious that the present vatiety of living organisms
that make up biodiversity will not be maintained
unless its value can be measured and recognised in

terms that resonate with global policy-makers.

During the late 1990s, the notion of sustainable
development has become an increasingly influential
one for policy-makers on the international level*
(Boyle and Freestone, 2001). This notion recognises

the interdependency of humans, nature and the
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ecosystem and the need for human beings to use
natural resoutces in such a way as "to ensure the
preservation of the species and ecosystem for the
benefit of present and future generations"(IUCN,
1982). As shall be shown below;, traditional ecological
knowledge relating to the environment — a major
element in human cultural diversity — is often essential

to achieving this.

Cultural and biological diversity

The relationship between cultural and biological
diversity, although often viewed as a metaphorical
one,” is also an intimate and direct one. Any loss of
biodiversity attacks human cultural diversity that has
co-evolved in a symbiotic relationship and vice versa
(Glowka et al, 1994 at 48) express this succinctly:
“[the erosion of biodiversity| tears at the very fabric
of human cultural diversity which has co-evolved
with, and depends on, its continued existence.” Thus,
when any of the languages and traditional cultural
practices of local or indigenous populations are lost,
so is the vast “archive” of traditional knowledge of
biodiversity associated with it. For example, the
knowledge of certain plant species and their medicinal
characteristics may only be held in a particular
language. If that language is lost (as many are dying
out every day), then the traditional botanical
knowledge associated with it is lost also (Posey,
1998).° Furthermore, many indigenous and local
peoples depend heavily on the natural resources of
their environment in order to sustain theit traditional
ways of life. In recognition of the significance of
cultural diversity as a common heritage of humankind,
UNESCO adopted its Declaration on Cultural
Diversity by General Conference in 2001. This
followed a statement by the Executive Board of
UNESCO atits 1615 Session on the need to highlight
the links between cultural diversity and sustainable

development.

| o

e

ENVIRONMENTAL SCIENCES 1, Autumn 2003

16 Vo



Traditional knowledge makes an important
contribution to the wotld’s cultural diversity and to
the sustainable use of many of the planet’s natural
resources. It is closely interdependent with the
traditional way of life and resources that sustain it
and is increasingly threatened by globalisation and
other aspects of economic development.” Traditional
ways of relating to the environment are often essential
to the sustainability of an ecological system and its
biological diversity. Thus the importance of
safeguarding cultural diversity is not just a cultural
question, but is one that has great implications for
maintaining sustainable ccosystems and the biological
diversity that depends on them. Both the 1992 UN
Convention on Biological Diversity and the 2001
FAO International Treaty on Plant Genetic Resoutces
for Food and Agticulture (discussed below) show
that traditional ecological knowledge is increasingly
being taken account of in the shaping of international

environmental law (Bowman and Redgwell, 1996).

In 1992, Agenda 21 from the Earth Summit at
Rio (UNCED, 1992b) called for recognition of the
values, traditional knowledge and resource
management practices of indigenous peoples and
other local communities (such as farmers). It stated

in Principle 22 that: .

"Indigenous peoples and their communities, and other
local communities, have a vital role in environmental
management and development because of their knowledge
and traditional practices. States should recognize and duly
support their identity, culture and intetests and enable their
effective participation in the achievement of sustainable

development."

This will require that ways can be found to
counterbalance the purely economic and utilitarian

measures that legal systems traditionally apply to

intellectual property with the cultural and spititual

values inherent in biological diversity.

International law has so far formally recognised the
importance of traditional knowledge in relation to
three questions - the preservation of biological
diversity (biodiversity), food security and sustainable
development. However, such international treaties
are still very limited in number and examples of
instruments with contrary outcomes also exist.® Thus,
as the law currently stands, the best means curtrently
available to tradition-holders for safeguarding their
traditional ecological, biological, agricultural etc.
knowledge is to withhold it unless specific licensing
arrangements are made to ensure confidentiality and

equitable benefit-shating.

International treaties and intergovernmental
organisations

As a precursor to the international treaties discussed
below, the 1972 World Heritage Convention of
UNESCO? represented a major conceptual
achievement. This was the time that cultural and
natural heritage have been dealt with in a single
instrument. For this reason, it clearly has significance
for this study, formalising the notion that there are
direct linkages between cultural and environmental
protection issues. Furthermore, the fact that there
exist several sites worldwide!? included in both the
World Heritage List and the UNESCO list of

Biosphere Reserves makes this even stronger.“

1992 UN Convention on Biological Diversity
The UN Convention on Biological Diversity (CBD)
was adopted at the Rio Summit in 1992 along with
four other main texts,'2 including Agenda 21. Chapter
15.2 of Agenda 21 sets out the importance of the

conservation of biological diversity as follows:
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"The natural ecosystems of forests, savannahs,
rangelands, deserts, tundras, rivers, lakes and seas contain
most of the Earth's biodiversity. Farmers' fields and gardens
are also of great importance as repositoties ... The cutrent
decline in biodiversity ... represents a serious threat to

human development."

Amongst the objectives set out in Agenda 21 are
some management-related objectives that
governments should pursue towards preserving
biological diversity. Included in these is the promotion
of sustainable production systems, such as traditional
methods of agriculture and agroforestry that use,
maintain or increase biodiversity. Action should also
be taken to "respect, record, protect and promote
the wider application of the knowledge, innovations
and practices of indigenous and local communities
embodying traditional lifestyles for the conservation
of biological diversity." (15.4 (d) and (e)).

Ten years later, the Johannesburg Summit'? regarded
the protection of biodiversity as one of the "basic
requirements” for achieving sustainable development
and in preserving cultural integrity.!* It also highlights
the 1992 UN Convention on Biological Diversity
(CBD) as the "key instrument for conservation and
sustainable development of sustainable use of
biological diversity."!> ‘Amongst twenty measures to
be taken by States to ensure full implementation of
the treaty's objectives, are those that relate specifically
to traditional knowledge. These include recognition
of the rights of local and indigenous communities
who are holders of traditional knowledge, innovations

and practices'®

and promotion of the effective
participation of indigenous and local communities
in decision-making concerning the use of their

traditional knowledge.!”

The 1992 CBD emphasises the important role played
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by local and indigenous peoples’ traditional knowledge,
innovations and practices in ensuring the sustainable
use of natural resources and preservation of
biodiversity. In its Preamble, for example, it makes
reference to the “cultural, recreational and aesthetic
values of biological diversity and its components”
whose conservation is a “common concern of
humankind.”!® It also gives a central role to the in
situ conservation of biological resources!” which
involves preserving the way of life and associated
knowledge/know-how of tradition-holders and
recognising that local and indigenous communities
are vital to the success of in situ conservation policies
for biodiversity. This recognition implies the need to
develop mechanisms that enhance traditional
knowledge itself and strengthen the viability of the
communities that hold it. The intellectual property
system per se is seen as an inappropriate mechanism
to achieve this, while human rights mechanisms are
inadequate although they contain some important

COt’lCCptS.

Article 8(j) and its related provisions contain the
core statement of this approach, requiting Contracting
Parties (as far as possible) and subject to their national

legislation to:

“respect, preserve and maintain knowledge, innovations
and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation
and sustained use of biological diversity and promote their
wider application with the approval and involvement of
the holders of such knowledge, innovations and

practices...”

This also places the obligation on Parties to identify
and eliminate policies that have a negative impact on
biological diversity through the erosion of cultural

diversity, such as "[plerverse incentives that encourage
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the over-exploitation and displacement of traditional
practices.” Parties are required to develop policies
that promote the wider application of such traditional
knowledge and practices while ensuring the consent
of the knowledge-bearers and equitable benefit-
sharing from such applications.?’ Furthermore,
protection of the customary use of components of
biological diversity in accordance with traditional
cultural practices is encouraged,?' thus explicitly
recognising the importance of custom in preserving

biodiversity.

At the Nairobi meeting of the Conference of the
Parties (COP) to the CBD in 2000,22 Article 8(j) and
its related provisions were reviewed. Parties wete
called upon to promote the preservation of cultural
identities (Point 16) inter alia by registeting traditional
knowledge and practices of indigenous/local
communities that “[embody] lifestyles relevant for
the conservation and sustainable use of biological
diversity.” There have increasingly been calls for the
development of such a sui generis system for
preserving traditional knowledge and related biological
resources given the apparent inadequacy of current
international law to do the job. The CBD Sectetatiat
has been working in conjunction with the Wotld
Intellectual Property Organisation (WIPO) to evaluate
existing inadequacies of the intellectual propetty
system for protection of traditional knowledge, in

particular to develop guidelines and principles.

World Intellectual Property Organization
(WIPO)

A major impetus for WIPO’s recent work in the field
of traditional knowledge has been the increasing
economic, scientific and commercial value of genetic
resources to a wide range of interests with the
emergence of modetn biotechnology In the WIPO
Programme and Budget for the 1998/1999 biennium,

the Global Intellectual Property Issues Division was
established? to address, inter alia, intellectual propetty
rights for new beneficiaties and in relation to biological
diversity and biotechnology. A Working Group was
established to study the IP-related aspects of
biotechnology and the implementation of the CBD
as well as in situ documentation of traditional
knowledge relevant to the preservation, conservation
and sustainable use of biological diversity.
Collaborative work has been cartied out with UNEP
within the framework of the Convention of Biological
Diversity (1992) to study of the role of IPRs in the
sharing of benefits from the use of biological

resources and associated traditional knowledge.

In response to requests from Member States, WIPO
established an Intergovernmental Committee on
Intellectual Property and Genetic Resources,
Traditional Knowledge and Folklore in 2000.% The
three ptimary themes for the Committee’s discussions
concern intellectual property issues arising in the
context of: access to genetic resources and benefit
sharing; protection of traditional knowledge, whether
or not associated with these resources; and the
protection of expressions of folklore. There is some
hesitancy about creating a multilateral consensus on
international norms that would allow for an

international framework to appear.z6

New technologies in applied biology have also meant
that the possibilities for the ex situ utilization of
genetic resoutces and their associated traditional
knowledge have been increasing in several industrial
areas. The products and industries involved include:
herbal medicines; pharmaceuticals; crop protection
(pesticides etc.); biotechnology; horticulture; seed
industry for crop development; and cosmetics.
Discussions in various international fora on access

and benefit-sharing in relation to genetic resources
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have generally been held within the following four
frameworks: contractual agreements for access and
benefit-shating; legislative, administrative and policy
measures at national and regional levels to regulate
access to genetic resources; multilateral systems for
facilitated access to genetic resources and benefit-
sharing (see the discussion below concerning the
FAO); and existing IP frameworks for the legal

protection of biotechnological innovations.

WTO and the TRIPS Agreement

The WIPO/UNEP approach differs from that taken
by the wortld trade otganisation (WTO) in the TRIPS
Agreement?” which makes no reference to traditional
knowledge as such but does allow Parties to develop
their own sui generis systems for plant protection.?8
Two issues of major relevance here are public versus
private domain and the use of patents for components
of biological diversity. IP rules treat all knowledge
as being in the public domain unless protection can
be extended to it through patents or other IPRs. This
is extremely unsatisfactory for the holders of
traditional knowledge, many of whom are indigenous
people, since IPRs tend to favour those exploiting
traditional knowledge for commercial gain. The
TRIPS Agteement has effectively extended this private
domain created by IPRs since its provisions are
mandatory on all WTO Member States. Furthermore,
there is no reciprocal obligation on Member States
to recognise the public domains of other

States (Carniero da Cunha, 2001 at 146)%.

Where States conduct a policy of making traditional
knowledge publicly available; they must be able to
protect it from being privatised and ensure that the
economic benefits from any commercial exploitation
is shared with the tradition-holders themselves.?
However, this cannot be achieved by any State

operating such a policy on its own, and would require
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some form of international agreement The ownership
of components of biological divetsity claimed through
patents is seen as a major threat to traditional
knowledge, as sanctioned and promoted by

international trade agreements (Nijat, 2000 at p.2).!

Patents are not generally useful for protecting
traditional knowledge that people wish to keep
confidential®? and are not suitable mechanisms to
protect most traditional knowledge, even where the
holders wish to exploit it commercially themselves.
For example, most traditional knowledge cannot be
traced to a specific group or community and, even
where it does fulfil the critetia of patentability, it is
unlikely that the tradition-holders could afford the
huge costs involved in acquiring a patent.
Although the holders of patents derived from
traditional knowledge sources cannot prevent the
communities themselves from continuing to use the
knowledge in question,? there is concern amongst
tradition-holders that they should share in the
economic benefits of commercial exploitation of
their knowledge. Many States (including the US and
Japan) do not recognise undocumented traditional
knowledge as ‘ptior art,” thus leaving it vulnerable to
patenting (Jayaraman, 1999).3* Trade secret
protection® should perhaps be considered for such
knowledge since it is traditionally extended to
intellectual property that is unpatentable and can be
applied to a wide range of information that could

include traditional knowledge.

The TRIPS Agtreement was designed to harmonise
IPR standatds as they apply to trade in order to
encourage international trade and provide it with a

36 The Preamble makes it clear

more secute basis.
that the rights it protects are private rights and thus
the knowledge, ideas and innovations of traditional

societies viewed by them as a commonly held
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knowledge is not included in its protection regime.
Furthermore, IPR protection is granted only to
products that have an industrial application and to
innovations that are trade-related whereas most
innovations in the public domain are for local use

and fall outside TRIPS (Nijar, 2000).>

The philosophy undetlying TRIPS is one that does
not recognise innovations that are handed down
through generations and that are collectively held.
These are both primary charactetistics of traditional
and local knowledge relating to biodiversity. This
must be taken into account when judging the impact
of the TRIPS Agteement on traditional knowledge
and biological diversity. It makes no explicit reference
to traditional knowledge and the rights that it provides
are cleatly intended to be of benefit to commercial

entities rather than local communities.>®

Several developing States are creating national
legislation to regulate access to biological resources
and to protect indigenous knowledge systems in
response to these pressures, including sui generis
tules to protect plant varieties and associated
indigenous plant breeding customs and practices.*’
It is noteworthy that such sui generis laws to protect
traditional knowledge systems do not violate TRIPS
since it simply stipulates minimum obligations*’ and
thus leaves open the possibility for States to establish
protection that grants a broader set of rights (Posey
and Dutfield, 1997).4!

Food and Agriculture Organization (FAO) and
Farmers' Rights

The work of FAO in relation to farmers' rights*?
reflects an international recognition of the
contribution made by traditional farmers to global
food security and related biological diversity. This

has led to a recent international treaty® that explicitly
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refers to the importance of the traditional knowledge
of farmers to sustainability of the food supply. Food
security is not simply a question of an adequate
supply of food, but also requires stability of supplies
and access to consumption by all.** Cleatly this is
not by any means the case with over 826 million
people over many parts of the world chronically

hungry (DFID, 2000).

The successful management of ecosystems,
especially agricultural ones, must not be based solely
on biological organisation but must also take account
of the human interactions that shape and influence
it. These social interactions themselves form a part
of intangible cultural heritage and thus contribute
to cultural diversity. Activities that focus on the
sustainable management of biological diversity must
also take account of cultural and socio-economic
issues and the preservation of cultural diversity. This
is particulatly true since a large part of our existing
legacy of biological divetsity has been and will be
acquired cross-culturally through agticultural practices.
Furthermore, the capacity of the ecosystem to recover
from environmental stress and its capacity to evolve
requires 'informed adaptive management' of
biodivetsity to secure sustained production. To achieve
this may well require an understanding of traditional

knowledge and practices.

In view of the above and with the aim of bringing
the international regulation of plant genetic resources
into harmony with the 1992 CBD, FAO adopted the
International Treaty on Plant Genetic Resources for
Food and Agriculture in 2001. The Conference
Resolution passed during its adoption® noted the
contribution of plant breeders and farmers to global
food secutity as well as the role of intellectual property
rights in promoting innovation and investment in

the conservation, breeding and sustainable use of
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plant genetic resources (PGRs). In this way, it is an
attempt to reconcile the social, cultural and economic
rights of the holders of traditional knowledge relating
to PGRs and the economic rights that large
agtibusinesses seek to assert through intellectual

property rules.

Certain measures for the conservation (UNEP, 2001)*
of PGRs (found in Article 5 of the Treaty) are of
interest in relation to the importance of safeguarding
traditional knowledge and biological diversity. These
include promoting ot supporting, as appropriate,
farmers' and local communities' efforts to manage
and conserve their PGRs on-farm. The positive
exploitation of traditional knowledge and associated
practices is encouraged by Article 6(a) that calls for
agricultural policies that promote the development
and maintenance of diverse farming systems that
enhance the sustainable use of agticultural biological

diversity and other natural resources.

Another section of this Treaty of interest to this
study is Part I1I that deals with farmers' rights. Article
9 (1) requires Parties to recognise the "enormous
contribution" made by local and indigenous
communities and farmers to the conservation and
development of PGRs that "constitute the basis of
food and agricultural production throughout the
world." As a result, Parties accept in Article 9(2)
their responsibility for upholding farmers' rights as
they telate to PGRs and to take the necessary measures
to promote these. Such measures, such as "(a) the
protection of traditional knowledge relevant to plant

genetic resources for food and agriculture."

This Part requires that recipients of PGRs (and their
genetic components) from the multilateral system
shall not claim any intellectual property rights that
limit the facilitated access it gives. (Article 12(3))
Thus, in relation to access, the Treaty is concerned
with facilitating access to those PGRs that have
become patt of the multilateral system and not with
supporting the rights of tradition-holders to withhold

access to information and associated PGRs.

The purely economic tights of tradition-holders are
addressed in Article 13(2) which requires that the
benefits arising from the use of PGRs under the
multilateral system should be shared equitably, inter
alia, through information sharing, capacity building
and the sharing of benefits arising from
commercialisation. It is worth noting that these
benefits "should flow ptimarily, ditectly and indirectly,
to farmers in all countries, especially in developing
countries, and countries with economies in transition,
who conserve and sustainably use PGRs." (Article
13(3)). The Treaty is accompanied by a Global Plan
of Action for the conservation and sustainable use
of PGRs. This supporting component is important
to the Treaty and Parties should promote its effective
implementation through national actions and

international cooperation.

The Johannesburg Summit on Sustainable
Development (2002) noted (UNSSD, 2002 at para.38)
that sustainable agriculture and rural development
are essential to enhancing food security and food
safety in an environmentally sustainable way. It also

encouraged countries to ratify the FAO International















